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AHHOTaIIMA

B manHOM cTaThe mpoBOAMTCS aHaIM3 3aKoHodaTesrlbcTBa Poccurickont Peneparmm B
obJs1acT ociapvBaHMs CEIIOK B IIpolieype OaHKPOTCTBa, MCCIIeAYIOTCS CIeJIKY, KOTOpble MOTYT
OBITH OCIIOPEHBI, aHAJIM3VPYIOTCS JT0Ka3aTeIbCTBa [IJI MPU3HAHMS HeIeICTBUTEeIbHOCTY TaKMX
CIIEJIOK.
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ABSTRACT

This article analyzes the legislation of the Russian Federation in the field of challenging
transactions in bankruptcy proceedings, examines transactions that can be challenged, analyzes
evidence for invalidation of such transactions.
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B HBIHEITHMIX peamvisiX IOpraANdIeCcKme 1 q)VISVI‘IeCKT/Ie JIMITa BCE yarrle IIPOXOIAT ITPOLEAYy Py
6aHKpOTCTBa, YUTO IIOATBEPXKIAETCA JaHHBIMUM M3 CTAaTUCTUYIECKOI'O OrosUIeTeHs CDe;txpecypca I10
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G6ankporcTBy[l]. g OoibIIMHCTBA [OJDKHMKOB, Ha KOTOPBIX OOpyIIMBaeTcs IIporiecc
0GaHKpPOTCTBA, OJHOV W3 IVIABHBIX OIIACHOCTEV! SIBJISIETCS BO3SMOXKHOCTB OCITapVMBAaHMS MX CIIEJIOK.
[aHHBII ITpoliecc ocnapmBaHMs, OCOOEHHO B CiIydasix, KOTHa CHeIKM 3aKIo4YeHBbl B yIIepd
KpeouTopaM, WrpaeT BaXHYIO poiIb B IIpolledype OaHKpoTcTBa. Ero 1iespio sBisieTcs
IIpefOTBpallleHe HeqoOPOCOBECTHOTO IIOBEAEHS IOJDKHVIKA U 3aIlITa MHTEPECOB KPEOVTOPOB.

HenevicTBrTeIbHBIMY TPV OAHKPOTCTBE CUUTAIOTCS CAEIIKY, 3aK/IFOYeHHBIe TJOJDKHVIKOM 110
Hadajla IIpOlleAypbl OaHKpPOTCTBA, KOTOpBle MOIYT HaHeCTM YIlepO IIpaBaM U WHTepecaMm
KpeauTopos. VHuIMaTuBa 110 ocHapvBaHUIO TaKMX CHOEIOK MOXET MCXOOUTh OT BHEIITHero VUIN
KOHKYPCHOI'O YIIPaBJISIONIero, KOHKyPCHOTO KpeauTopa WM YIIOJITHOMOUYEHHOIO OpraHa, eciu
ero fojsA B obmient 3amoiDKeHHOCTH Iipesbimraer 10 %. Pemenne o6 ocmapmBaHMM CHOEIKU
NIpUHVMAaeTCs CyJI0M Ha OCHOBe M3YyUeHMs BceX 00CTOSTeIIbCTB [Iefia. B ciryuae mprsHaHMS ClieIkm
HeIeVICTBUTEIIbHOV IPOVICXOAUT PeCTUTYIMsI, TO €eCTh BO3BpalleHMe KaXIou CTOpOHe
IIOJIy4eHHOIO B pe3yJIbTaTe CHeJIKN.

[IpusHaHMe HeOeVICTBUTeIIbHOCTM CHEJIOK JOJDKHMKA — 3TO MHCTPYMEHT IS 3alllThl
VHTepecoB KpeOuTOpOB, HaIIpaBjleHHBbII Ha yBeJIMdeHue OOIell CTOMMOCTM WMYIecTBa
TOJDKHMKA U TIOBBIIIeHMe 3P PeKTBHOCTH yI0BIIeETBOPEHMS KPeIUTOPCKIX TPeOOBaHMIL.

Tak, npoaHaym3upoBas 3aKoHOAaTeIbcTBO Poccuiickont Pemepaliyi MOXHO BbIIEINTD
CIIeyroIIyie CeIKIM, KOTOpble MOTYT OBITh OCIIOPEHB:

1. CormnacHO 3aKOHOIATEIBCTBY, CHeJIKa MOXEeT OBITh OCIIOpeHa B TeueHVe OIHOIO Iofa,
ecJIV VIMeeTCsl JOKa3aTeJIbCTBO HepaBHOLIEHHOI'O BCTPEUYHOIO Ipe[JIoKeHNs. DTO O3HadaeT, YTo
ecJIi  PbIHOYHAsl CTOMMOCTb IIepelaHHOTO VIMyIIeCcTBa WIM WCIOJIHEeHMs o0g3aTeIbCTB
3HAUMTeJIbHO IIpeBbIlIaeT WWIM HAOOOPOT CTOMMOCTb IIOJIyUeHHOrO VMYylllecTBa WIN
IIpeIOCTaBIEHHOTO VICIIOJIHEHVIs, TO TaKas ClieJIKa IIOAIIaiaeT I10/1 KaTeropuio HepaBHOILIEHHOIO
BCTPEUYHOIO IIpeyIoKeHMs. B maHHBIX 00CTOSTeIbCTBaX apOUTPaKHBIM CY[I MMeeT 3aKOHHOe
IpaBo OOBABUTE CIIeJIKYy HeIelCTBUTeIbHO, eCiIi OHa OblIa 3aK/I0UeHa JI0JDKHUKOM B Iepuo]l,
HIpeIIecTBYIOIINT TOAY A0 IIofaun 3asiBjIeHs 0 OaHKpPOTCTBe.

2. Eom cpenka Obbla 3aKiodeHa B TedeHMe TpeX JIeT 110 HIPUHSTUS 3asBIIEHNS O
OaHKPOTCTBe M MPW HAIWMYINUM HO0KA3aTeIbCTB, MOATBEP)KIAOMIINX, UTO CaesIKa HeVICTBUTEIHHO
HaHecJIa ylIepOd IIpaBaM KpeawuTopa, apOWTpaXHBI CyH, WMeeT IIpaBO IIPpU3HATbh eé
HeJIeVICTBUTEeIbHOV B paMKax IIpoleaypbl OaHKpoTcTBa. /1 Ipu3HaHMs HeleVICTBUTeIbHOCTI
JAHHOV CIIeJIKM, KaK yyKe yKa3bIBaJIOCh BbIllle, HEOOXOIMMO HaJIn4ie CJIeAyIOINX JoKa3aTeIbCTB:

- Coesnika Obula coBepllleHa ¢ HaMepeHVeM IPUUMHUTE yinepOd MMYyIecTBeHHBIM IIpaBaM
KpPeuUTOpPOB. DTO O3Ha4aeT, YTO INPK ee 3aK/IIOUYeHUN JOJDKHUK VJIM JpyTras CTOpOHa CIeJIKU
VIMeJIV IieJIeHallpaB/ieHHOe HaMepeHVe YMeHBIIUTh aKTVBbI, JOCTYIIHbIe I yII0BJIeTBOPEHMS
TpebOBaHMY KPeOuTOpPOB B paMKaxX HpoLenypbl OaHKpoOTcTBa. Takme HEVICTBMS MOTYT OBITH
HaIlpaBjleHbl Ha wu30eXaHue o0Og3aTeIbCTB Ilepefl KpeguTopaMyl WIM OrpaHWYeHue X
BO3MOXXHOCTEV II0JIyUeHNs BO3MeIlleHVsI, UYTO MOXeT IIPUBECTU K Cepbe3HbIM ITOCJIe[ICTBUSAM IS
IIpaBoIOPsiKa 1 (PVHAHCOBOV CTaOVIIBHOCT.

- IlocrtecTBIAS TAKOMI CHIEIIKM MOTYT OKa3aThCsl HETaTVBHBIMM I VIMYIIIeCTBEHHBIX IIpaB
KpeIUTOPOB. DTO MOXET IIPOSIBUTHCS B YMEHBIIIEHUN aKTMBOB JIOJDKHMKA, KOTOPBle MOIJIM Obl
OBITH 1CIIONIB30BaHBL ISl YIIOBJIETBOPeHMsl TpeOoBaHWMII KPeOUTOPOB B paMKax IIPOLeypbl
OankpoTcTBa. Yepb MMyIecTBeHHBIM IIpaBaM KPeINTOPOB MOXKET OBITh BBIPaKEH B IIOTEpe VI
OrpaHMYEeHMM MAOCTyIla K pecypcaM, KOTOpble MOIIM Obl OBITh WCIIOIB30BAHBI IS
yIOBJIETBOPEeHM MX TpeOOoBaHMI O MCIIOIHEHWIO JOJITOB. DTO B CBOIO O4epeldpb yXyHIlaeT MX
MO3UIIMIO M IIaHCHI Ha IIOJIydeHVe BO3MeIlleHMs B paMKax Ipoledypbl OaHKpoTcTBa. Takmm
oOpas3oM, cresika, KOTOpas IIpuBesia K yIiepOy MMYIIeCTBeHHBIM IIpaBaM KpeIuTOpPOB, MOXXeT
OBITH OCIIOpeHa B Cy/le KaK HelleVICTBUTeIbHAS C Y4eTOM 3TOro dpakropa.

- Ecyim mpyrast cropoHa cliesIku Oco3HaBasla WWIM IOJDKHA ObUIa OCO3HaBaTh, UTO IIEJIbIO
JOOJDKHVKA sBJIseTcs HaHeceHMe yilepOa WMMYIIeCTBeHHBIM IIpaBaM €ro KpeOWUTOpPOB. DTO
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CBUJIETeJILCTBYeT O HaJIM4YMY HaMepeHHOI O AeVICTBYSA 10 YIIleM/IEHUIO HTePecoB KpeaUTOPOB 1
3J10yHOTpebJIeHnN MpaBaMi CO CTOPOHBI TOJDKHMKa. TakuM oOpas3oM, cosHaHVe WM JT0JDKHOe
OCO3HaHMe IeJIM AOJDKHMKA C JOPYror CTOPOHBI CHEJIKM MOXeT YCWIUTh IO3UIINIO IIpU
ocriapvBaHUV CAEJIKN B CyJIe.

Ecrm He ymaercss HamTu BceX M3 YIOMSIHYTBHIX JOKa3aTeJIbCTB, TO CHAEIKA IO JAaHHOMY
IIyHKTY He OyJeT Ipu3HaHa HeeVICTBUTEIHHOM B CyJIe. DTO O3Ha4YaeT, YTO OTCYyTCTBYE JIF000ro 13
3TUX JO0Ka3aTeIbCTB MOXKeT OCTAHOBUTD ITPOIiecC OocllapyBaHMA CAeJIKU U clelaTh ee IIpU3HaHue
HeJleVICTBUTeIIbHOVI HeBO3MOXHBIM.

3. Caenku c mpeamouTeHieM MOTYT OBITh OCIIOpeHBI B TeueHue OHOrO Mecslla IIocyIe VX
COBepIIIeHNs], HO eCJIVt CTAaHOBUTCS M3BeCTHO, UTO KPeIUTOP VIV ApyTas CTOpOHa CAeIKM 3HaJIV O
NpuU3HaKax PVHAHCOBOV HeCTaOVIIBHOCTYM WIV HeXBATKM CPeICTB Y IOJDKHMKA, TO TaKas cesiKa
MOJKeT OBITh OCITOpeHa 3a II0JITOfa JI0 IOAavN 3asBJIeH s O OaHKPOTCTBe.

Korma apOwrpaxsapl yopasiIsiommil WiV KpeOUTOp COMHEBAIOTCS B BO3MOXKHOCTV
OCIIOPUTB CIeJIKY WIM JOTOBOp, OHM YacTo oOpamaioTcs K HOopMaM ['paxmaHckoro kopekca
Poccurickonn @enepammm [2] (mastee 'K P®), ocobernHo x cr. 10 m 168, xacarormmcs
3j10ynioTpebsieHneM IpaBamu. HecMmoTps Ha To, 4TO Takas clelka MOXeT ObITh pOpMasIbHO
3aKOHHOVI, OHa MOXeT IIOIajaTh IO, OIlpefesieHMe 3JI0yIIoTpeOsieHNsl IIpaBaMy, eciid Yy
IOJDKHVKA VIMeeTcs HaMepeHe IlepeaTh CBOe MMYIIIeCTBO TaK/M 00pa3oM, YTOOBI 130eXaThb ero
nonagaHus K KpeguropaM. OlieHKa cyIpi II0 3TOMY BOIIPOCY OCHOBBIBAeTCS Ha CyOBeKTUBHBIX
TIOHSATHSIX, M3I0KeHHBIX B ¢T. 10 'K P®D, 1 mprHMMaeTcs B 3aBUCIMOCTYI OT OOCTOSITENTBCTB JIerIa.
Ecm cynpd npugaeT 3HauMMOCTB J0BOAAM apOWMTPakKHOrO YIIPaBIIAIOIIEro Wi KpeauTopa,
cJleJIka MOXKeT OBITh ITpV3HaHa HeJleVICTBUTeILHOV, B IIPOTUBHOM CJIydae OHa ocTaeTcs B cuile [3].
Taxoke, He crouT 3a0b1BaTh 0 cyioBax Koportkosa 1. b.: «cynbl He cunraroT «cBssKy» cT. 10 1 168 I'K
PO yHuBepcasmpHOVI ajbTepHaTwmBom HopmaM 1. 3.1 ®@epepasnbHOoro 3sakona «O
HecocTosATelTbHOCTM (OaHKpoTcTBa)»[4] (masiee 3axkoHa O OaHKPOTCTBE), KOTZa IIOCIIeIHME He
MOTYT OBITH IpUMeHEeHBI, HaIpuMep, IO IpPWYMHEe IIPOITyCKa 3asiBUTeIeM CpOKa WCKOBOM
maBHOCTI» [5, ¢. 187].

Taxke MHOTVME CIeIKM ITOOBEPTralOTCsl OCIIAPWMBAHMIO M3-3a WX HWYTOXHOCTM, KOTOpast
MOXXeT OBbITh BbI3BaHa (PUKTVBHOCTBIO VWJIV IIPUTBOPHOCTBIO, B cooTBeTcTBUM cO cT. 170 'K PD. B
cJjIydae, ecJIv B Xofle Cy1eOHOro pasdbupaTe/bcTBa CTAHOBUTCH SICHO, YTO BTOpasi CTOPOHa CIIeJIKM
He o0Jlaflajia JOCTaTOYHBIMM (PVHAHCOBBIMM Pecypcamu JIs ee OCyIecTBIeHWs], TaKas clesiKa
MOXXeT OBITh ITpM3HaHa HeleVICTBUTEIIbHOM. DTO CBUIIETeIIbCTBYeT O TOM, YTO (paKTUYecKM ciesika
ObUIa JIIIb MMUTALIVET Oe3 peaJIbHOTO MCIIOJIHeH s 00s13aTeJIbCTB CO CTOPOHBI BTOPOVI CTOPOHBL
B pesysibraTe oHa MOXeT OBITH OTMEHEHa CYZOM B IIeJISIX 3aIlIUThI MHTEPeCOB KPeITOPOB.

TaxmM obpasom, ocriapmBaHMe COEIOK UrpaeT KJIFOYEeBYIO POiIb B IOAAeP KaHMUM OasaHca
MeXJly VHTepecaMy KpeAWUTOpPOB M JOJDKHMKA, a Takke B 3alllUTe MX IIpaB. DTOT IIPOIecc
II03BOJIAeT WCCJIeIoBaTh ¥ OCIapuBaTh CJIeJIKM, KOTOpble MOIYT OBITb HEeBBITOAHBIMU VUIU
HeZloOpOCOBeCTHBIMM I OAHOV M3 cTOpoH. IlyTeM ocrapuBaHMsl CIeJIOK CTOPOHBI MOTYT
H0OUTBCA CIIpaBelyIMBOIO paclipeesieHNs WMyIecTBa ¥ obecriedeHUs YIIOBJIETBOpPeHMs
TpeboBaHUII KPeAUTOPOB B paMKax Mpolenypbl OaHKpOTCTBa. DTO TakKXke IIOMOTaeT
NPeJOTBPATUTh BO3MOXHBIE 3JI0YHOTpeOsIeHns 1 yKIIOHEeHMsI OT OTBETCTBEHHOCTV CO CTOPOHBI
JOJDKHVKA, O0ecIieunBasi cOOITIOne Ve IIPUHIIUIIOB CIIPaBeJIMBOCTYI M paBHOIIPaBIS B IIpoliecce
OGaHKpOTCTBA.
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