e ﬁ”“ﬂ HayuHo-1ipakTitueckiin 3JIeKTPOHHBIV XKy pHaJI
F‘:;J'Afﬂ () RE S OpwurnHanbHbIe ncciegoBanmst (OPVIC), ISSN 2222-0402
| WWW.ores.su

original-research.ru

YIK 347.44
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AnHoTanMs

B crathe paccmaTpuBaeTcsi MOHATME ¥ IIpaBoBasi IIPUpoOa MHCTUTYTa obecriedeHMs
VICTIOJTHeHMs! JIOTOBOPHBIX 00sI3aTeIbCTB B I'paXk[IaHCKOM IIpaBe. ABTOP aHaJIM3UPYyeT LeIu U
dbyBKIIMM TaHHOTO MHCTUTYTa, €ro Poiib B CHUCTeMe I'PaK[IaHCKO-IIPaBOBOIO PeryIMpoBaHus
00s13aTeTbcTBeHHBIX OTHOIIeHMI. ObecrieunTesIbHbIe Mephbl BBICTYHAIOT Ba)KHBIM MeXaHV3MOM
MVHVMM3aIUY PUCKOB HEUCIIOIHEeHMs [JOroBopa M yKpeIUleHMs JI0TOBOPHOV AVCIMIUIVHEL B
paboTe viCCITIEMYIOTCST Pas3IMIHBIe CIIOCOOBI OOecItedeHnsI VCIIOITHEHMsI 00s13aTelIbCTB, TaKyue KaK
HEYCTOVIKa, 3aJI0T, yJep)kaHue, IIOPYUYUTEIbCTBO, 3aJaTOK W He3aBUCKUMas TapaHTH,
PacKpBIBAlOTCA MX IOpUAMYecKyie 0OCOOeHHOCTN ¥ 3HaueHMe I CTaOVIbHOCTY TpakIaHCKOTO
oboporta. Ocoboe BHMMaHMe YyJejleHO aHaJM3y COOTHOIIEeHMs O0ecreunTeIbHBIX Mep C
IPUYHIOUIIAMM  JTOOpPOCOBECTHOCTM ¥ COPasMepPHOCTM, a Takke TeHJeHUVAM pPasBUTHAL
3aKOHOZIaTe/IbCTBA V1 CyAeOHOVI IMPaKTUKM B JTaHHOV cdepe.

KiroueBble cj10Ba: oOecriedyeHMe WCIIOJTHEHMS 0053aTeIbCTB; IpaKIaHCKOe IIpaBoO; JOTOBOP;
HeYCTOVIKa; 3aJI0T; HOPYYUTEeJIbCTBO; 3a1aTOK; He3aByCcuMasl rapaHTysl; JOTOBOPHasd IVCLIITIVIHA;
IIpaBOBOE PeryJvpoBaHue.

THE CONCEPT AND SIGNIFICANCE OF THE INSTITUTION OF SECURING
THE PERFORMANCE OF CONTRACTUAL OBLIGATIONS

Shkodnichenko Ksenia Eduardovna,
Master's Student at the Law Institute of National Research University "BelSU", Russia, Belgorod

ABSTRACT

The article examines the concept and legal nature of the institution of securing the
performance of contractual obligations in civil law. The author analyzes the aims and functions of
this institution and its role within the system of civil-law regulation of contractual relations.
Security measures serve as an important mechanism for minimizing the risks of non-performance
of a contract and for strengthening contractual discipline. The study explores various forms of
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securing obligations-such as penalty, pledge, retention, suretyship, deposit, and independent
guarantee-highlighting their legal characteristics and significance for the stability of civil turnover.
Special attention is given to the correlation of security measures with the principles of good faith
and proportionality, as well as to the trends in the development of legislation and judicial practice
in this area.

Keywords: securing the performance of obligations; civil law; contract; penalty; pledge;
suretyship; deposit; independent guarantee; contractual discipline; legal regulation.

B coBpeMmeHHBIX yCIIOBMSIX HeCTaOWJIBHOCTV PBIHOYHBIX OTHOIIEHWUI ¥ POCTa 4YnciIa
KOMMepUeCKIX CIIOpOB obecriedyeHVe WCIIOIHEHMs [JOTOBOPHBIX 00s3aTesIbCTB IIproOpeTaeT
ocoOoe 3HaueHMe. [IMHaMMW4YHOe pasBUTMeE SKOHOMWKM, YCWIeHVe KOHKYPEeHTHOW Cpedbl U
mndpoBm3ans TpakgaHCKOro o0opoTa @OpMUMPYIOT HOBble PUCKM  HEBBITOIIHEHVS
00s13aTeIIbCTB, UTO TPebyeT COBEPIIIeHCTBOBAHISA IIPABOBBIX MHCTPYMEHTOB 1X obecrreuenyst. OT
3¢ PeKTUBHOCTI 1 yCTOVMUMBOCTY 3TMX MEXaHM3MOB HaIIPSAMYIO 3aBUCAT He TOJIBKO CTaOMIIBHOCTD
JIOTOBOPHBIX CBsI3€Vi, HO ¥ MHBECTULIMOHHAasI IIPUBJIEKaTeJIbHOCTh HallMOHaJIbHOVI 3KOHOMVKWY,
yPOBEHb JOBEPMS MKy KOHTpareHTaMm 1 IpeJicka3yeMOCTh X034ICTBEHHOro 000poTa.

B KoHTeKcTe cOBpeMeHHBIX TeHIEHIIUI — IJI00aM3aliy TOProBiIn, YBeJIMdeHns dicia
TpaHCTPaHWYHBIX CAEJIOK M PpacIpOCTpaHeHNs JIeKTPOHHBIX (POpM 3aKJIIOUeHVs] JOTOBOPOB —
VHCTUTYT OOecIIeueHsl VICIIOITHEHVISI 0053aTesIbCTB BBICTYIIAeT CYCTEMOOOPa3yIOIINM 3JIEMEHTOM
JacTHOro IrpaBa. OH MO3BOJISIET MMHVIMM3MPOBaTh 3KOHOMMYECKME IIOTepV, BO3HMKAaIoIIe
BCJIEZICTBYIE HEVICIIOJIHEeHVsI VIV HeHaJJleXkalllero WCIOJIHEHMsI JOTOBOPOB, M CIOCOOCTBYeT
YKPEIUIEHUIO JOTOBOPHOV IVICIIUILUIVIHEL.

Oco0as aKkTyaJIbHOCTh M3y4aeMoV TeMbI 00yC/IOBJIeHa TeM, UTO obecrieueHe 00s13aTesIbCTB
CITYXXUT IOPUANYECKMM MHCTPYMEHTOM OaJIaHCUPOBKY MHTEPEeCOB CTOPOH, II03BOJISI KPEAUTOPY
rapaHTUPOBaTh 3alllUTy CBOVX IIpaB, a JOJDKHUKY — IIOBBICUTH YPOBEHB TOBEPUS CO CTOPOHBI
IIapTHEPOB.

B YCIIOBUSIX TIOCTOSTHHBIX WM3MEHEHMV T'PaXIaHCKOro 3aKOHOIATEeIhCTBA Poccurickon
@enepalny, HalpaBJIeHHBIX Ha YHUMUKAIMIO ¥ aJalTalyio IIPaBOBBIX HOPM K HOBBIM
SKOHOMMYECKVM  peayInsdM, BOIIPOCHI TEOPETUYECKOrO OCMBICJIIEHVSI WM HPaKTUYeCKOIro
IIpVIMEeHEeHMsI CIIOCO0O0B OOecriedyeHMsI MCIIOJIHEHMS [IOTOBOPHBIX 00s3aTeIbCTB IIPUOOpeTaoT
0co0yI0 Hay4HYIO U IIPAKTUUECKYIO 3HAaUMMOCTb.

Kak ormeuaer B. B. I'py3nes, «Bcskas JoroBopHasi CBsI3b HeceT B cebe pVICK HeMCIIOITHeHMs,
a moromy TpebyeT IpaBOBOrO MHCTPYMeHTapHs, CIIOCOOHOTO KOMIIEHCHPOBATh 3TOT PUCK» [4].

PasBuTtiie mHCTUTYyTa ObOecrieueHMsI VCIIOJIHEHMSI OOs3aTeNIbCTB SBJISAETCS OTpakeHVeM
TEHIEHLIMI IIPaBOBOVI SBOJIIOLIVM, HaIpaBJIEHHBIX Ha IIOBBIIIEHME IIPEeICKa3yeMOCT WU
YCTOVUMBOCTYI JOTOBOPHBIX CBsA3el. Ero axTyaJlbHOCTB yCWIMBaeTca TakokKe IIporeccamm
I poBM3aMy 3KOHOMMKM, KOT[a VCIOJIHeHMe 00s3aTesIbCTB BCe dallle OCYIecTBIIgeTcs B
3JIeKTPOHHBIX opmaTax, YTo TpeOyeT IlepeOCMBICJIIEHMSI KJIAaCCMYEeCcKMX obecreumnTeIIbHbIX
KOHCTPYKIIVIVAL.

VacTUTyT OOecrieueHMs WCIIOJIHEHWMS IOTOBOPHBIX O0s53aTeIbCTB IIPeCTaBiIgeT CoOOm
COBOKYITHOCTb IIPABOBBIX CPEICTB, HaIpaB/IIeHHBIX Ha 3allUTy WHTEPeCcoB KpeauTropa Wu
oOecrieueHVe peasIbHOCTM WCIOIHeHMs obssaHHOCTen pgomkHMKa. [T, dummrpuann
MIOTYePKIMBAET, UTO «O0ecIeunTeIbHbIe MeXaHV3Mbl BBIIIOIIHSIOT POJIb (PMHAHCOBOTO PWIBTPA,
orpaHMuMBas pUCK HeJOOPOCOBECTHOTO ITOBeIeHNsI KOHTpareHTa» [5].

OcHoBHast yHKIMS HaHHOTO WMHCTUTyTa 3aK/IOvaeTcsd He TOJIBKO B KOMIIEHCAIUV
BO3MOXHBIX yOBITKOB KpeauTopa, HO ¥ B IIpeAylpexaeHWn HapylleHu porosopa. A.l.
KapareToB ykaseiBaeT, 4TO «oDecriedeHne WCIIOJIHEHMUsI 00s13aTeJIbCTB SBJIAETCS 3JIEMEHTOM,
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JOIOJIHSIONIMM ~ CUCTEMY T'PaKIAHCKO-IIPAaBOBOVI OTBETCTBEHHOCTV W O0ecIieunBaroIM
cTabMIBHOCTE O0OpOTa» [6].

CormacHo maBe 23 I'paxmarckoro xkomekca PD [1], ocHoBHBIMM crtocobaMm obecrieueHMst
VICITOJTHEHWSI 005I3aTeIIbCTB SIBJISTIOTCS: HEYCTOVIKA, 3aJI0T, yIep KaHe, IOPYINUTeIbCTBO, 3a1aTOK 1
He3aBMCHMas TapaHTYAL.

Heycrovika - Mepa rpa’k1aHCKO-ITIPaBOBOVI OTBETCTBEHHOCTY, CTVMYJIVIPYIOIas [JOIDKHMKA
K VICIIOJITHEHMIO 00s3aTeIbCTBA M KOMITEHCHPYIOIIasi BO3MOXKHBIE IIOTePV KpenuTopa. 3ajior —
Hanboslee YHUBEPCAIIBHBIV CIIOCOO, IIPEIOCTaBIISIOMINI KPeOUTOPY IIPaBo IIPEeVMYIIeCTBEHHOTO
YIIOBJIETBOpEHVSI TpeOOBaHMI M3 CTOMMOCTV 3aJI0KEHHOTO WMyllecTBa. [lopyumrenscTBo -
BOBJIEYEHIEe TPETHETrO JINIIA, Ubs OOSI3aHHOCTH 3aK/IIOYAeTCS B COIMIAPHOV OTBETCTBEHHOCTU

repen, KpeouTOpPOM. 3amaTOK - WHCTPYMEHT, COYeTalomuii 00ecreunTesIbHYI0 1
J0Ka3aTeJIbCTBEHHYIO (DYHKIIVIL.
HesaBucmumass (OaHKOBCKasi) rapaHTUs - COBpPeMEHHBINI croco0 oOecrieueHnss, He

3aBUCAIINI OT CYAbOBI OCHOBHOro obOs3aTesibcTBa. b.M. T'onraso m IL.B. KpamennHHMKOB
OTMeYaloT, uTo «3(PPEeKTUBHOCTh 00ecrieunTe/IbHBIX Mep 3aBUCUT OT COOJIIOAeHMs IIPUHIINIIA
COpa3sMepHOCTM MeXIy MHTepecaMy KpeauTopa ¥ HAOJDKHMKa» [7]. Hecobiromenme manHOro
MPVHLONIIA MOXeT IPUBECTN K 3JI0YIOTpeOIeHMIO IIpaBOM ¥ HapyIIeHMIO OajlaHca MHTEPecoB
CTOPOH.

HecMoTps Ha 3HauMTeIbHBINI OOBEM IIPAaBOBOTO PeryjMpoBaHMs, B IIPaKTMKe OCTAIOTCs
HepellleHHble BOIIPOCHL. TaK, HepelKo BCTpeudaroTcd CIydan, Korga obecriedmTelIbHbIE MepEI
VICIIOJIB3YIOTCS KaK MHCTPYMEHT JlaBJIeHNs Ha JI0JDKHVKA, a He KaK CpeICTBO IIPaBOBOVI FapaHTUIA.
Kpome Toro, cymebGHasi mpakTuKa II0 IIpMMEHEHMIO He3aBVCHUMBIX TapaHTUI OCTaeTcs
HeogHopopHovi. I'B. KynuHuHa B cBOMX WCCIeqoBaHMSAX IIOKas3blBaeT, YTO «HapyIleHUe
JIOTOBOPHOVI AVICLIUIUIMHBI YacTO CBsI3aHO C HECOBEpPIIEHCTBOM IIPaBOBBIX MeXaHM3MOB, a He C
HeZTOOPOCOBECTHOCTBIO CTOPOH» [8]. DTO yKa3biBaeT Ha HEOOXOOVIMOCTb COBEpPIIEHCTBOBAHWISA
IIPABOBBIX IIPOLIEAY P ¥ HOBBIIIEHNS YPOBHS IIPaBOBOV KYJIBTYPBI YUYaCTHMKOB 000poTa.

CoBpeMeHHas 5KOHOMMKa TpeOyeT amanrTanuy obOecriedmTelIbHBIX Mep K IM(POBBIM
yCIIOBUSIM. Y>Ke cerdac pa3pabaTbIBaOTCs CHCTEMBI 3JIEKTPOHHOTO 3aJI0ra M CMapT-KOHTPaKTOB,
IpelycMaTPUBAIOLIVIX aBTOMAaTIYeCKoe VCIIOJIHeHe 00ecrieunTe/IbHbIX YCIOBUIL. B 3TOM CBS3M
aKTyaJIbHOVI 3a7lavuerll CTAHOBUTCS 3aKOHO/aTeJIbHOe 3aKpeIuleHe [ PoBbIX PopM obecrieueH st
VICITOJTHEHMSI 00S13aTeIIbCTB U BHEZIPEHVE eIHOV JIEKTPOHHOV PErMCTpaliii 3aI0TOB.

VucTUTYT 0becrieueHs MCIIOIHEHVISI IOTOBOPHBIX 00s13aTEJIBCTB 3aHMMAET IIeHTPaIbHOe
MeCTO B CUICTeMe I'pa’kIaHCKO-IIPaBOBBIX CPeLCTB 3alll/Thl MHTePeCcOB YYacCTHUKOB I'paXKIaHCKOIO
00opoTa, BBICTYIIasi OAHMUM 13 HanboJsliee 3(pPeKTUBHBIX MHCTPYMEHTOB IOJIlep>KaHNs [IPaBOBOM
CTaOWIBHOCTY U IIpeJicKa3yeMOCTV SKOHOMIUYeCKMX oTHouIeHu . Ero 3HaueHve BEIXOAUT HajleKo
3a paMKM (POpMaJIbHOV TapaHTWUM WCIIOJIHEHWS: OH (OopMUPYeT KYJIbTYPy OTBETCTBEHHOIO
IIOBeIeHNsI CTOPOH, CTUMYJIMPyeT MX K HaJjleXXallleMy BBIIIOJIHEHMIO IIPUHSATBIX Ha cels
00s13aTeJIbCTB U TeM CaMbIM yKpeIUIdeT JoBepue B [1eJI0BOVI Cperle.

ITocpencrBoM obecIieunTeNTBHBIX Mep JOCTUTAeTCsS He TOJIBKO PeajIbHOCTh VICITOJTHEHVIS
00s13aTeNIbCTB, HO M OajlaHC MHTepecoB KpeawuTopa W [OJDKHMKA, MOCKOJIBKY YCTaHOBJIEHHBIE
3aKOHOM MeXaHWM3Mbl IPeJOTBPAIIAIOT  3JIOYIIOTpeOIeHMss ¥ MWHUMUM3UPYIOT — PUCKN
HeCOCTOSATEJIbBHOCTM CTOPOH. B 3TOM KOHTeKCTe WHCTUTYT oOecriedueHMst WrpaeT poiib
CUCTEMOOOpa3yIoIero  3jeMeHTa  IpaXIaHCKOro  IIpaBa, COedMHsSd  IIpeBeHTUBHBIE,
KOMITIeHCAlIIOHHBIE V1 JVCHVITIVHUPYoIe PyHKIINN.

Pa3BuTre JaHHOIO MHCTUTYTa CIIOCOOCTBYeT YKpeIUIeHIIO ITPVUHIIUIIOB 0OpPOCOBECTHOCTH,
COpa3MepHOCTM ¥ OTBETCTBEHHOCTM, KOTOpPBbIe CErOHsI CTAaHOBATCS K/IIOUEBBIMM KpPUTePUAMU
IIPaBOBOTO PEryIMpOBaHMS YaCTHOIIPABOBBIX OTHOIIEHMN. TakmMm oOpasoM, oOecriedeHvie
VICIIOJTHEHMSI TOTOBOPHBIX OOS3aTeNIbCTB HE TOJIBKO TapaHTUPYeT BBIIOIHEHVE KOHKPETHBIX
ClIeJIOK, HO U Hofjep>XX1BaeT OOIIYI0 yCTOMYMBOCTD I'PaKIaHCKOTo 000poTa, CiTy>kKa oKa3aTejleM
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3peJIoCTV IIPaBOBOV CUICTEMBI 1 3P PEeKTUBHOCTI €€ MexaHU3MOB IIpaBoIIpyMeHeH . Pe3yIbTaTel
IIPOBeIeHHOI0 aHajIv3a II03BOJIAIOT CAeslaTh BBIBO/, UTO:

TeMm cambM MHCTUTYT OOecIIeueHs VCIIOJTHEHMS 00sI3aTeNIbCTB IIPOIOIDKAET Pa3BUBATHCS
KaK KJIIOYeBOVI 3JIeMeHT ITpaBOBOVI apXUTEKTYPbl COBpeMeHHOVI 5KOHOMMKM, (POPMUPYs OCHOBY
U1 CIIPaBeJINBOIO M YCTOMYMBOIO I'paXXIaHCKOro 0bopoTa
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