e ﬁ”J HayuHo-1ipakTitueckiin 3JIeKTPOHHBIV XKy pHaJI
T::;J'Afﬂ () RE S OpwurnHanbHbIe ncciegoBanmst (OPVIC), ISSN 2222-0402
. WWW.Ores.su

original-research.ru

OTAEJIBHBIE BOITPOCDBHI IOTI'OBOPA ITOKEPTBOBAHWMI!

Ha3zmuaa M. A.,

MarucrpanT FOpuamyeckoro MHCTUTYyTa
BEHFOPOJZ[CKOF O I"OCYH,apCTBeHHOI"O HaIIlMOHAJIBHOI'O
MCCIIe10BaTeJIbCKOI'O YHT/IBepCT/ITeTa,

Poccus, r. berroporn,
e-mail: 1450439@bsu.edu.ru

AnHoTanms

JlaHHas cTaThs IIOCBSIEHa M3YYeHUIO OT/Ie/IbHBIX BOIIPOCOB IIPABOBOIO PerysIMpOBaHs
JoTOBOpa IoXkepTBoBaHMs. etk vccilenoBaHmss — IIPOBECTV KOMIUIEKCHBIVI aHaJIN3 CYIITHOCTI
JIOTOBOpa IIOXepTBOBaHMS. B cTaTbe aHAIM3MPYIOTCS OTIIMUMUTEIIbHBIE IIPU3HAKM yKa3aHHOTO
JIOTOBOpPa, IIPOBOLAMTCS €ro CpaBHEHME C JIOTOBOPOM JapeHMs. A Takke paccMaTpMBaeTCs
npoOsieMa, CBs3aHHasI C OCYIIECTBJIEHVEM KOHTPOJISL 3a pPacXomoBaHVEM IIOKePTBOBAHWU
dpu3MIecKIMY JIMITAMML.
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ABSTRACT

This article is devoted to the study of the legal regulation of the donation agreement. The
purpose of the study is to conduct a comprehensive analysis of the essence of the donation
agreement. The article analyzes the distinctive features of this agreement and compares it with the
gift agreement. It also addresses the issue of monitoring the use of donations by individuals.
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Horosop noxepTBoBaHVs M3BECTEH ellle CO BpeMeH PUMCKOro IIpaBa, CyIIHOCTb JaHHOIO
JOroBOpa 3aKlodajlach B IPOsBIIEHWM IIedpocT K opgapseMmoMy. Ecam paccMmaTpuBaTh
OTeueCcTBEHHOe 3aKOHOIATeJIbCTBO, TO BIIEpPBble O IOrOoBOpe IIOXXepTBOBaHM:A YIIOMMHaeTcs B
CBoze 3ak0oHOB Poccmiickont mMIiepmm, Iie TOBOPWIIOCH O IIOKEPTBOBAHMY COOCTBEHHOCTM B JTOXOLL
rocygapcrsa [8, c.222].

C xonma XVIII B. B Poccunt OostbIlioe pacipocTpaHeHMe MojTydaeT MelleHaTCTBO B cpepax
VMCKYCCTBa, HAyKM, KyJIBTYpBl, WMHOITIa C  WCIOJIb30BaHMEM IIOXXEPTBOBAaHMUI  Ha
OrraroTBOpUTEIIbHBIE IIEIIA.

B Hamm gHM mpaBoBoe peryyvpoBaHMe [I0TOBOpa IOXKepPTBOBaHWS OCYIIIeCTBIISeTCS
I'paxmanckuM KozrekcoM Poccuiickon @enepannu (gaiee - 'K PD). [loroBop noxepTBoBaHMs, I10-
IIpe)XHEeMY, COXpaHsSeT CBOIO aKTyaJIbHOCTb W CIOCOOCTByeT Ileperade WMYyIIecTBa Ha
0e3B03Me3THOTI OCHOBE 151 JIOCTVDKEeHS 00I1leCTBeHHO-TI0/1e3HO 11e11. []laHHbBIV JJOTOBOP UrpaeT
BXHYIO pOJIb I OOIecTsa: CIIOCOOCTBYeT pPa3BUTUIO OJIarOTBOPUTENIBHOCTY, WIMeeT
HAIIpaBJIeHHOCTh Ha IIOMOIIb HYXXIAIOIIMMCS, CIIOCOOCTBYeT TIOSBJIEHUIO W  Pa3BUTHUIO
OOITIeCTBeHHBIX MHUITATVB.

[Tonarue moxeprsBoBaHMs 3aKpervleHo B craTbe 582 I'K P®. Ilop mnoxeprsBoBaHMeM
TIOHVIMAeTCs JJapeHVe Belly VIV IIpaBa B 0OIIernosre3HeIxX nessix [1].

Jorosop moxepTBOBaHMs 3aK/IFOYaeTCs KaK B YCTHOV, TaK M B OMCbMeHHOU ¢dopwme. B
oOg3aTe/IbPHOM IIOpsifIKe aHaJIM3MPYeMBII [AOrOBOP 3aKjIouaeTcs B Tex OJIydasx, Korja
KepTBoBaTelleM  sBjIgeTcs  IOpUAMYecKoe JIMIIO, JKepTBOBaTellb 00sA3yeTcs IepelnaThb
IIOXXepTBOBaHMe B Oy/IyllleM MM Xe cyMMa ItoxxepTBosaHms pesbittaeT 3000 pyoiiernt.

B uem xe cnemmduka morosopa IoXepTBOBaHMS M B UeM €ro pasHMIIA C JIOrOBOPOM
napeHvs?

ITepBoT1 OCOOEHHOCTBIO SIBJISIOTCS CTOPOHBI OTOBOPa IOXXEPTBOBAaHMS: K€PTBOBATEIb 1
TIOJTyYaTelTb IIoXKepTBoBaHs. JKepTBOBaTeleM MOXKeT OBITh KaK (pr3IraecKoe, Tak M I0PUANIecKoe
mmmo. [Torrygaresrem 1okepTBOBaHMS MOIYT OBITH I'pakgaHe, HeKOMMepUeCKVe OpraHM3aliuii
(Hampumep, (POHIBI, PeIUIMO3Hble OpraHM3alNny, MeOUIIVHCKUEe YUpeXOeHMs, ydpexXIeHMUs
COLMAJIBHOM 3alllUThl U T.J.), TaKXke IOJIy4yaTesleM IIOXepPTBOBaHMS MOXeT ObIThb PPoccuvickas
®eneparsa, cyobekTel Poccurickonn demeparmm m MyHuIMIaIbHBIe oOpasoBaHms. Crout
OTMETWUTD, UTO CYIIIeCTBYeT HeCKOJIbKO 0COOeHHOCTelI B Ilepeiade MOXepTBOBaHMS ISl TpaXkiiaH
" opuandeckux . Tak, ecy nosrydaTesieM HOXepPTBOBaHMSA SABJIAeTCd PU3MIecKoe JINII0, TO
KepTBOBaTeII0 HEOOXOOMMO VKa3aTh Has3HaueHMe IIOKePTBOBAHMS, WHAde IlepeIaBaeMoe
VIMYIIIeCTBO OyHeT cumMTaThCs He IOXKepTBOBaHMEM, a dapeHueM [4, c.49]. IOpummaeckiM xe
JMIlaM TIpU IIpUieMe TIOXKePTBOBAHWMII, HaIIpaBJIEeHHBIX [IS OIIpelelIeHHbIX Ha3HauyeHUT,
HeoOXOOVIMO BeCcTr 000CO0JIeHHBIV YUET Beex OIlepallyi IO MCIIOIb30BaHMIO II0XKePTBOBAHMS, 3TO
II03BOJISIET JKePTBOBATEIII0 OTCJIEANTh KaK VMMEHHO PacXOyeTcsl IMOKepPTBOBAaHHOE VIMYIIIECTBO.
brIBaroT cjrydan, Korja 1cIoib30BaTh IIOXKEPTBOBaHME B COOTBETCTBUNM C 0OTOBOPEHHBIMM LIeJISIMU
HEeBO3MOXXHO, B TaKOM CJIydae IIOKePTBOBAaHHOE MMYIIIECTBO MOXET OBbITh MCIIOJIB30BAaHO IIO
ApyroMy Ha3Ha4YeHWIO, HO JIMIIb C coIJIacusl >KepTBOBaTells WIM ero HacjaegHukos. CrouT
OTMETUTh, UYTO B OTJIMUMM OT [OTrOBOpa JapeHus B JOroBOpe MOXepTBOBaHMS KOMMepUecKve
opraHM3alVy He MOTYT BBICTYIIaTh OapsieMbIMIA.

Bropoit  ocobGeHHOCTBIO — dBIIsIeTCST  peryJMpoBaHMe  IIpaBOIIpeeMCTBa  JOroBopa
IIOKePTBOBAHMS M BO3MOXHOCTHM ero oTMeHbI. Tak, comtacHo 'K P® «obsg3anHOCTM HapuTerts,
oOelaBIriero gapeHus IepexodsT K ero HacjleqHMKaMm», HO Ha JOTOBOP IIOXKePTBOBAHMS 3TO
IIpaBWIO He pacHpocTpaHsercd. VIHBIMM cj10BaMM, IIOCJIe CMepTH >KepTBoBaTelIi Ha ero
HACJIeTHVIKOB He IIepexoamuT oOsI3aHHOCTH 110 Ileperade IoXkepTBoBaHMs. Kpome Toro, morosop
JapeHVsI MOXeT OBITb OTMEHeH HapwuTejleM B CJIydae MIPWYMHEHMS OmapsieMbIM TeJIeCHBIX
IOBpeXIeHUI AapuTelo WIM B cly4dae IIOKyLIeHMs Ha ero XmusHb. OTMeHa [0rosopa
IIOKePTBOBaHMS II0 TaKMM OCHOBaHMSM HeBO3MOXXHa. OcHOBaHMEM I OTMEHBI JOTOBOpPa
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MIOXKEepPTBOBaHMS MOXeT IOCJIyXXUTh HelleJleBOoe  VICIIOJIb30BaHMe — 0JIaroTBOPUTEIEHOIO
IIOKepTBOBaHM:. B HaHHOWM CcUTyanmm >XepTBOBaTelIb MMeeT IIpaBO IIOTpeboBaTb BO3BpaT
ITO)KEPTBOBAHISL.

Tpetbs ocoberHOCTD - IIpemMet porosopa. [IpemMerom goropopa I0XXepTBOBAHMS MOTYT
OBITH JIMIITH BEIIV U IIpaBa, B TO BpeMs KaK IIpelIMeT JO0TOBOpa JapeHus BKIIOYaeT B ceds errle
0CBOOOXXIEHVIe OfapsieMOVI CTOPOHBI OT VIMYIIIECTBEHHOV 00sI3aHHOCTY ITeper], COOOVI VWIIM TIepeT
TpeTbuM JmiioM [6, c.207]. [JaHHas HopMa 3akpervieHa He ToyibKo B I'K P®, Ho 11, HanipuMep, B
®DenepasibHOM 3aKoHe «O MOIUTUYECKMX ITaPTUIX», B KOTOPOM T'OBOPUTCS, YTO ITOKEPTBOBAHMIS
JUISL TIOJIMTUYECKVIX TTapTUM BO3MOXKHBI B BUJIe JeHeXHBIX CPelICTB M MHOro nmytiectsa [3]. Ha
HaIll B3IJISAZ], 5TO OOYCJIIOBJIEHO TeM, UTO OCBOOOXKIEHVIe JIMIla OT KaKOW-TIM00 MMYyIIeCTBeHHO
00s13aHHOCTM PeIKO MOXKeT OBbITh HaIlpaBJIeHO Ha IOCTVDKEHVe OOIIernosIe3HoN ey, KOTopas 1
SIBJISIeTCSL CYITHOCTBIO JOTOBOpa MOoXepTBoBaHMA. [IpemMeT morosopa MoXepTBOBAHMS IOJDKEH
VMMeThb yKa3aHWe Ha MHAVMBUAyaIbHbEe Ipm3Hakn. Kpome TOro, moropop mHoXXepTBOBaHMS He
o0yci1aB/IMBaeTCsl BCTPEUHBIM VICIIOJTHEHVIEM CO CTOPOHBI OfJapsSieMOTr0, IIOCKOJIBKY B IIPOTMBHOM
cJIy4ae JOTOBOP Iiepectasl Obl ObITh Oe3BO3ME3ITHBIM.

B HayuHOW nuTepaType BCcTpedaeTcs ellle ofHa 0COOEHHOCTD JI0roBOpa MOXepPTBOBaHVIS:
JIOTOBOP [TapeHms 3aKIIovaeTcs Ha OCHOBAHMM IPUHSTHS OdepTsl, B TO BpeMsl KaK JJOTOBOP
TIOKePTBOBAHMS 3aKJIIOYaeTcs Opu HpUHATUM odepTsl OoT Harpaxmaemoro [5, ¢.188]. Drto
BbIpaXkaeTcsl B TOM, 4YTO, Hampumep, OraroTBopmTesibHble (OHIBI Wi usMUecKne JIMIa
Pa3MeIaT B CPeIcTBaX MaccoBOV MHQOpMaImy v MHAOPMAIIMOHHO-KOMMYHMKAIIVIOHHO
cetn VIHTepHeT MHQOPMAIIVIO O IIOMOIIV HY>KIAIOIIMMCS C YKa3aHVeM OaHKOBCKVIX PEKBU3UTOB
v vHPOpMaIMM 0 HYXHaIoIuxcs. Takoe oOpallieHre HalpaB/IeHO Ha HeOIlpeleJIeHHbII KPyT
JTVALL,

[TsTBIM OTIIMYMTEIIBHBIM IPM3HAKOM JJOTOBOPa IT0XKEPTBOBAHMS SIBJISIETCS, TO YTO COTJIACHO
ct. 573 I'K P® mpu morosope mapeHMs ofapsieMbINt B JIFO00TT MOMEHT [0 Ilepefadr eMy Bellly,
VIMeeT IIpaBO OTKa3aThCs OT IIPUHSATHS €€ B Jap, B CIydae C JOTOBOPOM IIOXKepTBOBaHMS COTIacyie
HoJIy4aTesIs HOKepTBOBaHM Ha ero IpuHsATHe He Tpebyetcs[7, c.238].

[ITecTast ocoOeHHOCTH - 00IIIenIOIe3HA I1eJTh TTOXKepTBOBaHMS. LleyTpio e mapeHms SBiisieTcst
OIapWUTh APYTYIO CTOPOHY 0e3 KaKoro-imbo BCTPedHOro IpenocTasiiens. OTMeTVM, 9TO 3aKOH
He COIepXMUT 00O3HaueHMs OOIeroIe3HbIX Ilejiell. DTO CO37IaeT OIpereieHHble CJIOKHOCTU B
MpaBOIIPVIMEHUTEILHON IIPaKTUKe, MOCKOJIBKY HeT eIVHOOOpa3sHOro Moaxoda K IOHMMaHWIO
JAHHOTO TIOHSTHMS, HEOOXOOVIMOTO IS 3allliTHI IIpaB KaK JKepTBOBATesIs, TaK ¥ IIOJIydaTess
IIOXePTBOBAaHMIA.

B HOKTpMHAIBHBIX WMCTOYHMKAX MOXHO BCTPETUTH CJIeAyIoIlee OIIpereieHvie
«oOmrertonie3upix mesteri»: CyxaHoB E.A. x oOIIerione3HpIM 1eIsIM OTHOCUT Te, UTO IIPVIHOCST
TI0JIB3Y OOIIEeCTBY B II€JIOM, JIMOO OIIpelleJIeHHOMY >KepTBOBaTeJIeM KpPYTy JIuI (Harpumep,
6J1aroycTpovicTBO LIEPKBY, pa3BuUTHe yueOHOro 3aBeleHs, IIOMOIIb HyXaarormmmMcs) [9, ¢.393].

CuntaeM, 9TO K OOIIIEIIOJIE3HBIM IIeIIM MOXHO OTHeCTW IefI yKasaHHble B IL1 cT.2
@enepasibHOro  3akoHa «O  OJIATOTBOPUTENIBHOWM — [I€STEIBHOCTM U JOOPOBOJIbUECTBE
(BOJIOHTEPCTBE)», K KOTOPBIM OTHOCSITCSI COIMaIbHAS TTOMJIepKKa M 3aIliuTa IpaxkaaH, BKIIOYast
yJIydIlleHVe MaTepUaIbHOTO IIOJIOXKEHMs, COLMAIbHYIO peabwamTammio  0e3paboTHBIX,
VHBaJIVIZIOB VI VIHBIX JIVILI, KOTOPBIE HE MOTYT CAMOCTOSITEIIFHO PeaIN30BBIBATh CBOV ITPaBa, OXpaHa
OKpPY’KaIoIIer Cpelbl, OXpaHa >XMBOTHBIX, COMEVICTBUS HEeSTeIBHOCTM B cdepe oOpasoBaHMS,
HayKM, KyJIbTYPbl, UICKyccTBa 1 T.1.[2].

[dpyras HeMasioBakHasi Ipo0JieMa CBg3aHa C OTCYTCTBVEM BO3MOXXHOCTV OTCIIEAUTH Kak
VIMEHHO OBUIM pacxoIOBaHBI cpercTBa usmdecknMm jauriaMu. Eci oHABI TOJDKHBI BeCTHU
OTYETHOCTb, TO IPOBEPUTH [JOOPOCOBECTHOCTH TIPaKHaHMHA-IIOIydaTesIs IIOKePTBOBAHIS
IIPaKTIYeCKM HEBO3MOXHO. PerrteHnie 3TOM IIpo0iIieMbl MBI BUIVM B CO3IaHUM IUIATOPMBL, Ha
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KOTOPOVI pa3Melriasiach Obl MHQOPMaIIs O IIoJTydaTesIsax I0KepTBOBAHM VI BHY TPV KOTOPOVI OHU
MOTJIV OBI BeCTV OT4UeT 00 MCIIOIb30BaHNM IOy Y€HHBIX JeHEeXXHBIX CPEICTB VIV MMYIIIeCTBa.

Ha ocrHoBaHMM BbIIIeCKa3aHHOI'O MOXKHO cfellaTh BBIBOZ, UTO IIOrOBOP IIOXKepTBOBaHIS
oOyajaeT CBOMIMM XapaKTepHBIMM 4epTamy, K KOTOPBIM OTHOCATCS IpefiMeT I0roBopa, Iiejlb
JI0OTOBOPa, IIpolleypa IIpaBoIIpeeMCcTBa ¥ OTMeHEI JI0roBopa II0KepTBOBaHN, a TaKXKe CTOPOHbI
OoTMeueHHOro gorosopa. IlpoGiieMHBIMM acrieKTaMy B IIpaBOBOM PperyJIMpOBaHMM [I0roBOpa
IOXKePTBOBaHWS SBJIAIOTCS OTCYTCTBME JIeTajlbHOIO oOIlpefiesleHNsl IIOHSTUS «O0IIerosesHble
Ilejiv», a TakKke HEeBO3MOXXHOCTb OTCIeNUTh Ha KaKue IeJIM PacXOmyloT IOXepTBOBaHVA
dpusmdeckue A,
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